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According to the Economic Survey 2017-18, over 525 
cases of corporate insolvency cases worth Rs 1.28 
lakh crore have been admitted across all National 
Company Law Tribunal (NCLT) benches. Of the 10 
cases resolved so far, financial creditors fully recov-
ered their exposure only in one — that of Prowess 
International Pvt Ltd. A high-level committee further 
isis looking into the efficiency of the Insolvency and 
Bankruptcy Code 2016 (code) and will make sugges-
tions on improvements by the end of February 2018.  

Since the code came into being, at least 2,434 fresh 
cases have been filed before the NCLT till 30th 
November 2017 and at least 2,304 cases seeking the 
winding-up of companies have been transferred from 
various High Courts. Of these, 2,750 cases have been 
disposed of and 1,988 cases were pending during the 
period under review (as of December). As per infor-
mationmation received from Public Sector Banks (PSBs), as 
on 30th November 2017, an amount of Rs. 39.63 
crore had been realized after filing of cases with 
NCLT, and an amount of Rs. 2.89 crore had been 
borne by the banks as haircut.

Insolvency Resolution So Far...

INSOLVENCY & RESTRUCTURING
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Insolvency and Bankruptcy Board of India (IBBI) has 
notified the Insolvency And Bankruptcy Code 
(Amendment) Act, 2017 after it received the Presi-
dential assent on 18th January, 2018, which shall be 
called the Insolvency and Bankruptcy Code (Amend-
ment) Act, 2018 and shall be deemed to have come 
into force on the 23rd day of November, 2017.  The 
key amendments along with its analysis are described 
below:

The resolution applicant is required to fulfil such crite-
ria as may be determined by the resolution profes-
sional with the approval of the committee of credi-
tors, depending upon the complexity and scale of 
operations of the business of the corporate debtor, 
and such other conditions as may be specified by the 
Board. 

As per the Insolvency and Bankruptcy Code (Amend-
ment) Act, 2018, the (Amendment Act) Code shall 
also apply to personal guarantors to corporate debt-
ors, partnership firms and proprietorship firms and 
individuals (other than personal guarantors). 

The Amendment Act has amended the definition of a 
‘Resolution Applicant’. The Resolution Applicant 
means a person who individually or jointly with any 
other person, submits a resolution plan to the resolu-
tion professional pursuant to the invitation made 
under clause (h) of sub-section (2) of Section 25.

The Amendment Act provides that a person shall not 
be eligible to submit a resolution plan if such person 
or any other person acting jointly or in concert with 
such person does not meet the conditions laid down 
under newly inserted  Section 29 A of the Amend-
ment Act. Thus following persons will not be eligible 
for submitting a resolution plan:

an undischarged insolvent;
a willful defaulter in accordance with RBI guide-
lines issued under the Banking Regulation Act, 
1949;
who has an account, or an account of a corporate 
debtor under the management or control of such 
person or of whom such person is a promoter, 
classified as NPA in accordance with the RBI 
guidelines and at least a period of one year has 
lapsed from the date of such classification till the 
date of commencement of the corporate insol-
vency resolution process of the corporate debtor:vency resolution process of the corporate debtor:
Provided that the person shall be eligible to 
submit a resolution plan if such person makes 
payment of all overdue amounts with interest 
thereon and charges relating to NPA accounts 
before submission of resolution plan;

a.

b.

c.

Expansion of application of the Code

Resolution applicants to fulfil certain criteria:

Redefines the term  'Resolution 
Applicant':

Persons not eligible to be resolution 
applicant:
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ANALYSIS OF THE INSOLVENCY AND BANK-
RUPTCY CODE (AMENDMENT) ACT, 2018
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Besides this, another criticism received against the 
ordinance was that it might end up barring global pri-
vate equity funds and participants in the stressed 
asset market from being resolution applicants. This is 
so because the ordinance applies to bidders under 
any law in a jurisdiction outside India and the con-
nected party definition is very broad. Connected 
party includes within its fold:
(a) person who is a promoter or in the management 
or control of the resolution applicant, 
(b)person who shall be promoter or in management 
or control of the business of the corporate debtor 
during the implementation of the resolution plan, or 
(c) holding company, subsidiary company, associate 
company and related party of such person.

Further, “a promoter or any person in management 
of a person” who does not specify the criteria under 
Section 29A is no longer excluded from submitting a 
resolution plan unless specifically provided under any 
sub-section of Section 29A.

The term ‘in concert’ has not been defined under the 
Amendment Act. However, the Bankruptcy Code pro-
vides that words/expressions not defined under the 
Bankruptcy Code shall have the meaning assigned to 
them under other acts identified under the Bankrupt-
cy Code, including the Securities Exchange Board of 
India Act, 1992. Therefore, the definition of person 
acting in concert (“PAC”) will have to be borrowed 
from the SEBI (Substantial Acquisition of Shares and 
Takeover) Regulations, 2011 (“Takeover Code”) that 
defines PAC as persons who have the common objec-
tive / purpose of acquisition of shares / voting rights 
in / exercising control over a company pursuant to an 
agreement or understanding, formal or informal, 
directly or indirectly co-operate for acquisition of 
shares/ voting rights in / exercise of control of the 
company.

A. a scheduled bank; or
B. an asset reconstruction company registered with 
the Reserve Bank of  India  under  section  3  of  the 

Securitisation and Reconstruction of Financial Assets 
and Enforcement of Security Interest Act, 2002; or
C. an Alternate Investment Fund registered with the 
Securities and Exchange Board of India (“AIF”)

who has been convicted for any offence punish-
able with imprisonment for two years or more;
has been disqualified to act as director under the 
Companies Act, 2013
who is prohibited by SEBI from trading in securi-
ties or accessing the securities markets;
has indulged in preferential transaction or under-
valued transaction or extortionate credit transac-
tion or fraudulent transaction in respect of which 
an order has been made by the Adjudicating Au-
thority under this Code;
who has executed an enforceable guarantee in 
favour of a creditor in respect of a corporate 
debtor against which an application for insolven-
cy resolution made by such creditor has been 
admitted under this Code;
who has been subject to any disability, corre-
sponding to clauses (a) to (h), under any law in 
a jurisdiction outside India; or
has a connected person not eligible under claus-
es (a) to (i).

d.

e.

f.

g.

h.

i.

j.

Connected Party Clause

However, point (c) above shall not be applicable to:

3



The Amendment Act clarifies that disqualification 
from the resolution process will be limited to the 
period when the ineligibility is in force. This means, 
that if the ineligibility was in the past, the person will 
be allowed to submit plans once he becomes eligible.

TheThe Amendment Act also clarifies the cut-off date of 
one year for the NPA accounts.  It specifies that one 
year period for NPA account holders will be measured 
from the date of the classification as NPA to the date 
of commencement of the corporate insolvency reso-
lution process. 

Exemption has been provided to Schedule Banks, 
Alternate Investment funds (which include Private 
Equity funds) and ARCs (Proviso to Section 29(j))

TheThe Amendment Act stipulates that any person who 
has been a promoter/ in the management or control 
of a corporate debtor in which a preferential transac-
tion, undervalued transaction, extortionate credit 
transaction or fraudulent transaction has taken place 
and an order has been made by NCLT will be ineligi-
ble. While the natures of these transactions have not 
been illustrated in the Bankruptcy Code or the 
Amendment Act, the scope of the disability has been 
widened (Section 29(A)(g)). 

Proviso to existing Section 30 (dealing with submis-
sion of resolution plan) has been inserted pursuant to 
which the committee of creditors shall not approve a 
resolution plan submitted before the Amendment, if 
the resolution applicant is ineligible under Section 
29A and if no other resolution plan is available, the 
resolution professional to invite fresh plan.

Further, the Amendment Act provides that in cases 
where the resolution applicant is ineligible to submit 
a resolution plan on account of Section 29(A)(c) i.e. 
on account of being classified as an NPA, the resolu-
tion applicant may be allowed a period of maximum 
30 days by the committee of creditors to make pay-
ments of the overdue amounts.

As per the third proviso extension provided by the 
committee of creditors as described above shall not 
result in delay in extension of the resolution process 
beyond 180 days or 270 days, as provided under 
Section 12(3).

The liquidator is allowed to sell properties or action-
able claims of a corporate debtor under insolvency to 
a person who is eligible to be a resolution applicant.

The amendment ensures that the liquidator also 
ensures that the satisfaction of the criteria for being 
eligible as a resolution applicant is met before sale of 
any property which belongs to corporate debtor is 
made under the Bankruptcy Code.

Section 235A inserted to the Bankruptcy Code which 

In the Amendment Act has clarified that any person 
who has executed an enforceable guarantee in favor 
of a creditor debtor against which an application for 
insolvency resolution made by such creditor has been 
admitted shall be ineligible to submit a resolution 
plan. The criterion for ineligibility of guarantors now 
depends upon the admission of application by NCLT 
(Section 29(A)(h)).  (Section 29(A)(h)).  

Proviso on bar to committee of 
creditors to sell:

Bar on  sale  to person  who  does not 
satisfy the ‘Resolution Applicant’ test:

Punishment for contravention of the 
Bankruptcy Code:

The main amendments made are as follows: 
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provides that any  contravention  of  the  Bankruptcy 
Code or the rules or regulations for which no penalty 
or punishment has been prescribed shall be punish-
able with fine of not less than INR 100,000 but which 
may extend to INR 20,000,000

The moratorium in terms of Insolvency and Bank-
ruptcy Code, 2016 (Code) means a period wherein 
no judicial proceedings for recovery, enforcement of 
security interest, sale or transfer of assets, or termi-
nation of essential contracts can be instituted or con-
tinued against the Corporate Debtor.  

The provisions of section 14(1)(a) of the Code are 
very wide and appear to be a complete bar against 
the institution or continuation of suits or any legal 
proceedings against a corporate debtor on the decla-
ration of moratorium by the adjudicating authority. 

Section 14(1)(a) of the Code reads as follows:

Section 14(2) sets out the time limit for which the 
moratorium can be in effect, i.e until the completion 
of the corporate insolvency resolution process or on 
the approval of a resolution plan by the adjudicating 
authority or on a resolution of the committee of cred-
itors to liquidate the corporate debtor, whichever is 
earlier.

As per section 12 of the Code, the corporate insol-
vency resolution process shall be completed within a 

COMMENTS

ARTICLE OF THE MONTH

Moratorium under Section 14 of the 
Insolvency & Bankruptcy Code, 2016

Introduction
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period of one hundred and eighty days from the date 
of admission of the application to initiate such 
process, and the period can only be extended by 
ninety days, subject to an application being made to 
the adjudicating authority after a resolution is 
passed at a meeting of the committee of creditors by 
a vote of seventy-five percent of the voting share.

proceedings  against  a  sick company were subject 
to liberty being obtained from the Board for Indus-
trial and Financial Reconstruction (“BIFR”) (the Adju-
dicating Authority under SICA). No such provision for 
obtaining liberty is provided under section 14 of the 
Code. 

Based on the circumstances of each case under the 
SICA regime, the courts carved out a few exceptions 
to section 22 of SICA. For instance, in the judgment 
of Shree Chamundi Mopeds Ltd. v. Church of South 
India Trust Association, the Supreme Court held that 
section 22 of SICA does not bar the prosecution of 
eviction proceedings filed against a sick company, in 
viewview of the fact that the occupation of a premises by 
the company was in the capacity of a statutory 
tenant (therefore protected under the Rent Act) and 
consequently the tenancy could not have been 
regarded as the property of the company. 

Similarly, in the case of BSI Ltd & Anr v.Gift Holdings 
Pvt Ltd & Anr the Supreme Court held that proceed-
ings under section 138 of the Negotiable Instrument 
Act, 1881 were also not barred by section 22 of 
SICA.

SCOPE AND AMBIT OF THE MORATORIUM 
AS INTERPRETED BY THE NCLT/NCLAT/ 
HIGH COURT



The Application was filed under Section 7 of the 
Insolvency and Bankruptcy Code 2016, by M/s 
Alchemist Asset Reconstruction Company Limited, 
the Financial Creditor, against Hotel Gaudavan Pvt. 
Ltd, the Corporate Debtor, which was admitted on 
March 31, 2017 by the Adjudicating Authority, NCLT 
and had reached the Supreme Court after the erst-
whilewhile management of the Respondent violated the 
moratorium order.

M/s. Hotel Gaudavan Private Limited (“Corpo-
rate Debtor”) was sanctioned a term loan of 
INR 24,00,00,000 (Indian Rupees Twenty Four 
Cr only) and a cash credit limit of INR 
1,00,00,000 (Indian Rupees One Cr only) by 
the State Bank of India (“SBI”) on January 4, 
2008.

The Corporate Debtor was irregular with the 
repayment of both the principal as well as the 
interest amounts.

The SBl on March 20, 2014 vide an assignment 
agreement assigned the debt of the Corporate 
Debtor   to   Alchemist    Asset   Reconstruction 

Company Limited (“Financial Creditor”) under 
Section 5 of the Securities and Reconstruction of 
Financial Assets and Enforcement of Security 
Interest Act, 2002. By the virtue of the above-
mentioned assignment agreement, the Financial 
Creditor had replaced SBI in the proceedings 
underway at the DRT, Jaipur, as on April 9, 2015. 

The Financial Creditor has since then approached 
the Principal Bench of the National Company Law 
Tribunal at New Delhi (“Principal Bench”) via an 
application under Section 7 of Code. The said 
application was admitted by the Principal Bench 
on March 31, 2017 and the moratorium in terms 
of Section 14 of Code had been imposed on the 
Corporate Debtor. Corporate Debtor. 

Pursuant to the admission of the abovementioned 
application and the start of the moratorium 
period, the Corporate Debtor vide a letter invoked 
the arbitration clause between the Financial 
Creditor and the Corporate Debtor, and appointed 
a sole arbitrator. 

The Principal Bench vide an order dated May 31, 
2017 declared the abovementioned arbitration 
proceeding as illegal and unlawful. Further, they 
expressly restrained the holding of any arbitration 
proceeding against the Corporate Debtor which 
was already under the corporate insolvency reso-
lution process. 

Supreme Court View: Arbitration initi-
ated after declaration of moratorium is 
non-est in law
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Background of the case:

JURY’S WORLD 



In spite of the abovementioned facts, the Cor-
porate Debtor filed a First Appeal before the 
District Judge, Jaisalmer, Rajasthan under 
Section 37 of the Arbitration and Conciliation 
Act, 1996 (“Arbitration Act, 1996”) and the 
said court vide an order dated July 6, 2017 
asked the appeal to be registered and a notice 
was issued awaiting a reply.was issued awaiting a reply.

The Supreme Court held that “The mandate of the 
new Insolvency Code is that the moment an insol-
vency petition is admitted, the moratorium that 
comes in effect under Section 14(1)(a) expressly 
interdicts institution or continuation of pending 
suits or proceedings against Corporate Debtors.” 

Further, the Supreme Court was surprised to find 
that an arbitration proceeding had started after the 
imposition of the moratorium period and appeals 
under Section 37 of the Arbitration Act, 1996 were 
being entertained by the lower courts. 

TheThe Supreme Court therefore set aside the July 6, 
2017 order of the District Judge, Jaisalmer, Rajas-
than and held that the due to the effect of Section 
14(1)(a) of the Code, the arbitration that has been 
instituted after the moratorium is non est in law.

A good insolvency regime should inhibit premature 
liquidation of sustainable businesses. It should also 
discourage lenders from issuing high-risk loans—and 
managers and shareholders from taking imprudent 
loans and making other reckless financial decisions. A 
firm suffering from bad management choices or a tem-
porary economic downturn may still be turned around. 
WhenWhen it is, all stakeholders benefit. Creditors can 
recover a larger part of their investment, more 
employees keep their jobs, and the network of suppli-
ers and customers is preserved.

According to World Bank Survey, there were about 220 
economies being ranked for insolvency regime. The 
below mentioned are some of them:-

Findings of the Supreme Court:
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The recovery rate is recorded as cents on the dollar recovered by secured creditors through judicial reorgani-
zation, liquidation or debt enforcement (foreclosure or receivership) proceedings. 

The calculation takes into account the outcome: whether the business emerges from the proceedings as a 
going concern or the assets are sold piecemeal. Then the costs of the proceedings are deducted (1 cent for 
each percentage point of the value of the debtor’s estate). The recovery rate is the present value of the 
remaining proceeds, based on end-2015 lending rates from the International Monetary Fund’s International 
Financial Statistics, supplemented with data from central banks and the Economist Intelligence Unit. Keeping 
viable businesses operating is among the most important goals of bankruptcy systems. 
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